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UNITED STATES DISTRICT COURT 


DISTRICT OF COLUMBIA 
MEMESERI, 
Case No. 4:24-CV-0064/QWT 
Plaintiff 
-against- Before Qwerty, Chief Judge 
LIKEABLEDALTON2000 
Defendant 


OPINION AND ORDER ON CONSOLIDATED MOTION TO 
DISMISS 


A680o0, Esq., attorney-at-law, for the plaintiff. 


Defendant-movant appeared pro_ se. wuVortex_RBLX,  Esq., 
attorney-at-law, appeared for the defendant thereafter. 


Before QWERTY, Chief Judge, U.S. District Court for the District of 
Columbia: 

Lawyers are an interesting bunch. “It is perfectly true, not puffery, 
that lawyers strive to make the law work for everyone by their fair and 
zealous representations of their clients.” Kingstad v. State Bar, 622 
F.3d 708, 720 (7th Cir. 2010) Gnternal citation omitted). In return, 
“c]lients repose special confidence in, and retain their lawyers because 
they are lawyers.” Cord v. Smith, 338 F.2d 516, 524 (9th Cir. 1964). 
Most do so, to the limit of their fallible human abilities, with great skill 
and diligence. Most lawyers work hard and with great energy to defend 
and support their clients. Human nature tells us that all lawyers will, 
“at some point in their career,” Julian v. Bartley, 495 F.3d 487, 497 n.7 
(7th Cir. 2007), make mistakes. Sometimes, however, the quality of 
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legal representation falls below that of most reasonable lawyers. That 


is just what the plaintiff at bar claims happened to him. 


This malpractice suit opposes one disgruntled client against his 
allegedly incompetent former lawyer. One day, at some point in time, 
and somewhere in the world, someone allegedly designed to commit 
great and grave evils of a felonious nature against the plaintiff. 
Plaintiff brought suit before this Court, a matter assigned to Judge 
Cross. See Memeserii v. Criminxal, 4:24-cv-0060/RUM (D.D.C.) 
[Criminxal]. Soon after filing a civil complaint alleging violation of 
several criminal statutes under Title 18, United States Code, the 
defendant withdrew as counsel without further comment, citing a 
“conflict of interest”, giving rise to the plaintiff’s action today. The 
defendant now moves — summarily — to dismiss the action before the 
court on the basis that the plaintiff lacks standing. We also think, 
though cannot be perfectly satisfied, for the defendant still requires a 
few minor improvements to his writing before he can claim to be a 
Shakespeare or a Dickens of the 21st century, and a little more practice 
may be needed before he compares himself to Judge Posner or Justice 
Cardozo, that the defendant raises a personal jurisdiction defect. The 


full development of his arguments read as follows: 


I believe the plaintiff lacks standing based on many factors and 
the original procedure was not followed, i [sic] was not issued a 
summons or complaint was not filed before the case started. The 
plaintiff lacks competence in court procedures like the complaint 
was not filed and he clearly showed incompetence when he said 
“What does that mean.” when the clerk said 1 waived summons, 
how can i waive a summons i never got, hm interesting [sic]. I 


want the court to realize that the plaintiff has no legal basis for 
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the case nor competence to argue the case. The case should be 
thrown out immediately because it lacks legal basis and 
standing. The question is questionable because number 1, 1 did 
not sign a contract and number 2 you have to prove a breach of 


contract with a contract anyways. [sic] 


Def’s first mot. to dismiss, at 1. Additionally, when invited to expand 
on his motion, the defendant presented orally what he styles as a new 
motion to dismiss, on the argument that since “the claims CANNOT 


be proven [sic]”, the Court should dismiss it. 


I 


The defendant starts with the creative assertion that the plaintiff 
lacks standing, on the basis of “many factors”. To take a leaf out of the 
defendant’s linguistic book, his theory of standing is “interesting”. “The 
standing inquiry is [t]rained on whether the plaintiff is [a] proper 
party to bring [a particular lawsuit].” Comm. On Judiciary of U.S. 
House of Representatives v. McGahn, 968 F.3d 755, 762 (D.C. Cir. 2020) 
(en banc) (alterations in original) (quoting Ariz. State Legislature uv. 
Ariz. Indep. Redistricting Comm'n, 576 U.S. 787, 1385 S. Ct. 2652, 2668, 
192 L.Ed.2d 704 (2015)). At a basic level, it aims to “weed out” litigants 
with no real stake or interest in the case they bring, preventing them 
from weaponising the legal system for non judicially-cognisable ends, 
such as politics or harassment, whilst clogging up the legal system for 
genuine litigants at the same time. Whilst we have been critical of 
some of the facets of modern standing doctrine, Auditors of America v. 
United States et al., 2 A.A.Dig. , 2:23-CV-0023/QWT, slip op. at 
*12-23 (D. Colo. 2023), not only is it binding upon us, but many of its 


essential principles of it remain sound and persuasive. Cf. Colorado v. 
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Marbot et al., 2 A.A.Dig. , 4:23-cv-0034M/QWT, slip op. at *4-18 
(D.D.C. 2023). The basic ingredients of modern constitutional standing 
doctrine are well known, see e.g. In re U.S. Off. of Pers. Mgmt. Data 
Sec. Breach Litig., 928 F.3d 42, 54 (D.C. Cir. 2019). Critically, “the 
court must assume that the [plaintiff] will prevail on the merits” 
McGahn, 968 F.3d at 762. As such, we will assume that the plaintiff 
does ultimately prove that the defendant is liable for legal malpractice. 
Cf. Estate of Boyland v. U.S. Dep't of Agric., 918 F.3d 117, 123-24 (D.C. 
Cir. 2019) (assuming discrimination claim to be meritorious when 
considering standing to assert it). The reverse position consists of 
holding that federal courts do not have jurisdiction to exercise 
substantive judgment over unmeritorious cases, which is clearly 
absurd. As such, the defendant’s passionate exclamations that the 
claims against him cannot be proven have no bearing upon the 


plaintiff’s standing to bring a claim against him. 


The plaintiff at bar alleges that he is the direct victim of the 
defendant’s professional malpractice. There can be no doubt that the 
plaintiff “show[s] that [he] has suffered an "injury in fact" that is 
"fairly traceable" to the defendant's actions”, Attias v. CareFirst, Inc., 
865 F.3d 620, 625 (D.C. Cir. 2017) (quoting in part Spokeo, Inc. v. 
Robins, 578 U.S. 338, 1386 S.Ct. 1540, 1547, 194 L.Ed.2d 635 (2016)), 
namely his alleged malpractice. Furthermore, and at least in part, this 
injury is “likely to be redressed by the relief [he] seeks.” Id. (quotation 
and quotation marks omitted). As explained supra, we do not need to 
consider at this point whether or not the defendant actually committed 
malpractice, or whether or not the defendant actually suffered an 


injury. It suffices for him to coherently allege one, which he does. 
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In any event, even if we equate the injury element required for 
malpractice to be proven with the injury element of standing, 
something we doubt since we should not confuse merits and threshold 
jurisdiction, see Abbott v. Lockheed Martin Corp., 725 F.3d 8038, 808 
(7th Cir. 2013) (“Injury-in-fact for standing purposes is not the same 
thing as the ultimate measure of recovery. The fact that a plaintiff may 
have difficulty proving damages does not mean that he cannot have 
been harmed.”); Parsons v. U.S. Dep't of Justice, 801 F.3d 701, 715 (6th 
Cir. 2015) (“Of course, causation to support standing is not 
synonymous with causation sufficient to support a claim.”); In re Sony 
Gaming Networks & Customer Data Sec. Breach Litig., 903 F. Supp. 2d 
942 (S.D. Cal. 2012), the record of this court in Criminxal — of which 
we are entitled to take judicial notice, cf. Veg-Mix, Inc. v. U.S. Dept. of 
Agriculture, 832 F.2d 601, 607 (D.C. Cir. 1987) (“Courts may take 
judicial notice of official court records.”) — demonstrates that following 
the defendant’s sudden withdrawal on the grounds of “conflict of 
interest”, the plaintiff was forced to seek and retain new counsel at 
short notice. These at least give the appearance of being cognisable 
injuries within the malpractice context anyway, at least in the District 
of Columbia, Knight v. Furlow, 553 A.2d 1232, 1235-36 (D.C. 1989) — 
although we reserve the question of applicable law. We thus conclude 


that the plaintiff has standing to bring suit. 


II 


We move onto the question of personal jurisdiction. In his short 
written motion, the defendant discusses at length what we suspect are 
his concerns that service was improperly served upon him, and that 
that his procedural rights were ignored. Given however the close ties to 


both due process and service of process that personal jurisdiction 
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implicates, we interpret the defendant’s claim in essence as a personal 
p p 


jurisdiction one, although they are not identical. 


Despite its complexity, it is possible to describe personal jurisdiction 


simply. 


A federal court may assert personal jurisdiction over a 
defendant only if the procedural requirements of effective 
service of process are satisfied. Service of process notifies a 
defendant of the commencement of an action against him and 


marks the court's assertion of jurisdiction over the lawsuit. 


Freedom Watch, Inc. v. Org. of the Petroleum Exporting Countries, 766 
F.3d 74, 78 (D.C. Cir. 2014) (cleaned up). Taking the question from the 


reverse position: 


Although questions of service of process and_ personal 
jurisdiction often are closely intertwined, service of process is 
merely the means by which the district court, having a sufficient 
basis for jurisdiction asserts it over the party and affords her 


due notice of the commencement of the action. 


In re LeFande, 919 F.3d 554, 561 (D.C. Cir. 2019) (quoting in part 
4A Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure 
§ 1083 (4th ed. 2018)) (cleaned up). In other words, similarly to 


subject-matter jurisdiction, personal jurisdiction is objective, since it 


“entails a court's power over the parties before it.” Molock v. Whole 
Foods Mkt. Grp., 952 F.3d 2938, 298 (D.C. Cir. 2020) (quoting in part 
Lightfoot v. Cendant Mortgage Corp.., US. , 187 S. Ct. 553, 
562, 196 L.Ed.2d 493 (2017)) Gnternal quotation marks omitted), and 


so “is an essential element of the jurisdiction of a district court without 


which the court is powerless to proceed to an adjudication.” Jankovic v. 
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Int'l Crisis Group, 494 F.3d 1080, 1086 (D.C. Cir. 2007) (cleaned up). 
Its difference, however, to subject-matter jurisdiction is that the 
“personal jurisdiction requirement is not a structural limitation on the 
power of courts, but a function of the individual liberty interest 
preserved by the Due Process Clause,” GSS Group Ltd. v. National 
Port Authority, 680 F.3d 805, 816 (D.C. Cir. 2012) (quoting Price v. 
Socialist People's Libyan Arab Jamahiriya, 294 F.3d 82, 98 (D.C. Cir. 
2002), McIntyre Mach., Ltd. v. Nicastro, 564 U.S. 878, 900, 131 S.Ct. 
2780, 180 L.Ed.2d 765 (2011)) (internal quotation marks omitted), and 


in consequence may be waived. 


The question of the service of process is thus the practical starting 
point of in personam jurisdictional inquiry, cf. Mwani v. bin Laden, 417 
F.3d 1, 8 (D.C. Cir. 2005) (“Before a federal court may exercise personal 
jurisdiction over a defendant, the procedural requirement of service of 
summons must be satisfied.”) (quoting Omni Capital Int'l, Ltd. v. 
Rudolf Wolff Co., 484 U.S. 97, 104, 108 S.Ct. 404, 98 L.Ed.2d 415 
(1987)). 


There is, no need to carry out full specific personal jurisdiction 
analysis, however, since the defendant has openly explained that he is 
a resident of the District of Columbia. “General personal jurisdiction 
exists in any forum in which a defendant is "at home," ... and may be 
exercised without regard to whether the claims themselves have any 
connection to the forum.” Atchley v. AstraZeneca UK Ltd., 22 F.4th 204, 
232 (D.C. Cir. 2022). He is thus subject to the personal jurisdiction of 
the United States District Court...for the District of Columbia. Cf. 
Newsome v. Gallacher, 722 F.3d 1257, 1264 (10th Cir. 2013) (“Federal 


courts may exercise personal jurisdiction over a defendant 'who is 
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subject to the jurisdiction of a [state] court .. . in the state where the 


[federal] court is located.”) (quoting Fed. R. Civ. P. 4(k)(1)(A)). 
Tit 
A 


Moving onto the next ground, this Court is not entirely sure of what 
to make of the defendant’s impassioned assertion that “the claims 
CANNOT be proven”, something the defendant raises as a standalone 


ground of dismissal. 


Nevertheless, we must play the game of trying to figure out what 
the defendant attempts to say, since “a document filed pro se is to be 
liberally construed, ... and a pro se complaint, however inartfully 
pleaded, must be held to less stringent standards than formal 
pleadings drafted by lawyers,” Abdelfattah v. U.S. Dep't of Homeland 
Sec., 787 F.3d 524, 533 (D.C. Cir. 2015) (quoting Erickson v. Pardus, 
551 U.S. 89, 94, 1278.Ct. 2197, 167 L.Ed.2d 1081 (2007)), and as such, 
“pro se plaintiffs are not required to use specific legal terms or phrases, 
and the Court will grant plaintiffs the benefit of all inferences that can 
be derived from the facts alleged” King v. Pierce Associates, Inc., 601 F. 
Supp. 2d 245, 248 (D.D.C. 2009) (quoting Hoai v. Superior Court of 
Dist. of Colombia, 539 F. Supp. 2d 432, 434 (D.D.C. 2008)). To be sure, 
being a pro se litigant “does not constitute a license for a plaintiff filing 
pro se to ignore the Federal Rules of Civil Procedure” Moore v. Agency 
for Intern. Development, 994 F.2d 874, 876 (D.C. Cir. 1993) (quotation 
omitted), but the upshot of the sollicitude due to pro se litigants is that 
“courts may recharacterize a pro se litigant's filing in order to place it 
within a different legal category so as to avoid inappropriately 


stringent application of formal labeling requirements or to create a 


Case: 4:24-cv-0064/QWT Order 24/01 Published 12th Feb. 2024 Page 9 of 18 


better correspondence between the substance of a pro se claim and its 
underlying legal basis.” Dufur v. United States Parole Comm'n, 34 
F.4th 1090, 1096 (D.C. Cir. 2022) (quoting in part Castro v. United 
States, 540 U.S. 375, 381-82, 124 S.Ct. 786, 157 L.Ed.2d 778 (2003)) 


(cleaned up). 


To be sure, several circuits hold that qualified lawyers are not 
entitled to the benefit of liberal construction. Hornsby-Culpepper v. 
Ware, 906 F.3d 1302, 1306 n.1 (11th Cir. 2018); Muniz v. Comm'r of 
IRS, 661 F. App'x 1027, 1028 n.1 (11th Cir. 2016) (“As a licensed 
attorney, [appellant] is not accorded the liberal construction we 
normally give pro se litigants.”) (citing Olivares v. Martin, 555 F.2d 
1192, 1194 n.1 (5th Cir. 1977)); McNamara v. Brauchler, 570 F. App'x 
741, 743 (10th Cir. 2014) (“[Appellant] is not entitled to have his filings 
liberally construed because he is a trained attorney.”) (citing Mann v. 
Boatright, 477 F.3d 1140, 1148 n.4 (10th Cir. 2007)). One circuit has 
acknowledged that it has “not determined whether a pro se plaintiff 
who is also an attorney receives the benefit of this liberal 
construction,” Willner v. Dimon, 849 F.3d 93, 103 (4th Cir. 2017) 
(quoting Kerr v. Marshall Univ. Bd. of Governors, 824 F.3d 62, 75 n.13 
(4th Cir. 2016)), whilst this Court knows of no circuit, or indeed of any 
reported federal decision, which has actively held to the contrary. In 
one instance, this Court itself explained that “[b]ecause plaintiff is an 
attorney, she is not automatically subject to the very liberal standards 
afforded to a non-attorney pro se plaintiff because an attorney is 
presumed to have a knowledge of the legal system and need less 
protections from the court.” Richards v. Duke University, 480 F. Supp. 
2d 222, 234 (D.D.C. 2007) accord Hassan v. Fed. Election Comm'n, 893 
F. Supp. 2d 248, 253 (D.D.C. 2012) (“[Plaintiff] is a lawyer, [so] the 


Court need not afford him the benefits of liberal construction to which 
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an untrained pro se litigant is entitled.”). At least the Second Circuit 
has suggested that, the degree of leeway and understanding given on 
account of the pro se plaintiff’s identity is closer to a flexible spectrum, 
with the pro se lawyer on one end, entitled to minimal “slack” if any, 
and a pro se prisoner with minimal access to means to develop a record 
and conduct research on the other. Tracy v. Freshwater, 623 F.3d 90, 
102 (2d Cir. 2010). We do not think that under this theory of liberal 
construction at least, the fact that these proceedings are precisely 
related to the defendant’s alleged professional insufficiency or 
malpractice has much of a bearing on this distinction, cf. McNamara v. 
Brauchler, 570 F. App'x 741, 743 n.2 (10th Cir. 2014). Even so, we must 
never forget the inherent equitable value and teleological purpose of 
the liberal construction rule, and given the presentation and 
demeanour of the defendant before the Court, however, we think it 
only proper to give him at least some partial, if not plenary, benefit of 


it. 
B 


We now come to what the defendant’s cryptic allegations are 
supposed to mean. Whilst liberal construction is not “a direction to 
construe [pleadings] teleologically,” Sweatt v. United States Navy, 683 
F.2d 420, 424 (D.C. Cir. 1982), we should, at the very least, give the pro 
se party a fair reading of the substance of his arguments. For instance, 
we do not think it fair to construct the defendant’s claim as a motion to 
dismiss for failure to state a claim, Fed. R. Civ. P. 12(b)(6), since the 
very starting point of failure-to-state analysis is to “assume the truth 
of the plaintiff's well-pleaded factual allegations in the complaint.” 
Statewide Bonding, Inc. v. U.S. Dep't of Homeland Sec., 980 F.3d 109, 
114 (D.C. Cir. 2020) (citing Rudder v. Williams, 666 F.3d 790, 794 (D.C. 
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Cir. 2012)). Although we raise the failure to state issue sua sponte 
infra, it is not deeply relevant to understanding the plaintiff’s motions 
and other pleadings since the Court cannot quite understand how to 
square the circle of the defendant’s bold claim that the plaintiff’s action 


“CANNOT be proven” in the failure to state a claim context. 


In its assertion of the plaintiff’s purported inability to prove the 
case, the motion undoubtedly presents some of the characteristics of a 
motion for summary judgment in favour of the defendant, in that 
summary judgment is the sort of motion that is proper “when there is 
no genuine issue of any material fact, or when the movant is clearly 
entitled to prevail as a matter of law.” LeFande v. Dist. of Columbia, 
841 F.3d 485, 493 (D.C. Cir. 2016) (cleaned up), in the former case in 
essence where “no reasonable jury could find for the nonmoving party.” 
Marcin v. Reliance Standard Life Ins. Co., 861 F.3d 254, 262 (D.C. Cir. 
2017). In other words, it is, to simplify the matter for the benefit of a 
defendant-movant who appears to be in need of it, a motion which 
“presents no occasion for the court to weigh the evidence.” Johnson v. 
Gov't of Dist. of Columbia, 734 F.3d 1194, 1208 (D.C. Cir. 2013), but is 
instead especially appropriate in cases where the a dispute on the law, 
and not the facts, take centre-stage, unlike in this case. To that end, 
“i]t is not enough to move for summary judgment without supporting 
the motion in any way or with a conclusory assertion that the plaintiff 
has no evidence to prove his case.” Grimes v. Dist. of Columbia, 794 
F.3d 88, 938 (D.C. Cir. 2015) (quoting Celotex Corp. v. Catrett, 477 U.S. 
317, 328, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)) (WHITE, J, 
concurring). In any event, “[S]ummary judgment usually ‘is premature 
unless all parties have had a full opportunity to conduct discovery,” 
Jeffries v. Barr, 965 F.3d 843, 855 (D.C. Cir. 2020) (quoting Haynes v. 
D.C. Water & Sewer Auth., 924 F.3d 519, 530 (D.C. Cir. 2019)), and this 
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Circuit “has long recognized that a party opposing summary judgment 
needs a _ reasonable opportunity to complete discovery before 
responding to a summary judgment motion and that insufficient time 
or opportunity to engage in discovery is cause to defer decision on the 
motion.” Khan v. Parsons Glob. Servs., Ltd., 428 F.3d 1079, 1087 (D.C. 
Cir. 2005) (internal citation omitted). 


Unfortunately for the defendant, the issues he presents on this 
front cannot be resolved through a pre-discovery motion for summary 


judgment/ 
C 


We now turn to the plaintiff’s failure to state a claim sua sponte. 
This Circuit has consistently held that a district court can dismiss a 
complaint sua sponte for failure to state a claim, see e.g. Baker v. 
Director, U.S. Parole Com'n, 916 F.2d 725 (D.C. Cir. 1990), but 
“dismissal with prejudice is warranted only when a trial court 
determines that the allegation of other facts consistent with the 
challenged pleading could not possibly cure the deficiency.” Rollins v. 
Wackenhut Servs., Inc., 703 F.3d 122, 131 (D.C. Cir. 2012) (emphasis 
added). In other words, it must give the plaintiff a second chance 
unless doing so would be futile, see Epps v. United States Capitol 
Police Board, 719 F. Supp. 2d 7, 13 (D.D.C. 2010) (‘When a court 
dismisses a complaint sua sponte for failure to state a claim, it must 
generally give the plaintiff leave to amend the complaint [unless] it is 
clear from the complaint that "the claimant cannot possibly win relief’) 
(cleaned up); Plummer v. Mayor, District of Co., 371 F. App'x 106, 107 
(D.C. Cir. 2010) (“Circuit precedent holds that a sua sponte dismissal of 
a complaint for failure to state a claim without leave to amend is error 


unless ‘the claimant cannot possibly win relief.”) (quoting Razzoli v. 
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Fed. Bureau of Prisons, 230 F.3d 371, 377 (D.C. Cir. 2000) and Davis v. 
District of Columbia, 158 F.3d 1342, 1349 (D.C. Cir. 1998)). 


A court should dismiss a complaint for failure to state a claim 
only if the complaint does not contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible on its 
face. To state a facially plausible claim, a complaint must set 
forth “factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the 


misconduct alleged. 


Rudder v. Williams, 666 F.3d 790, 794 (D.C. Cir. 2012) (cleaned up). 
To meet the plausibility requirement “the complaint [must contain] 
‘factual content that allows the court to draw the reasonable inference 
” Sanchez v. 
Office of State Superintendent of Educ., 45 F.4th 388, 395 (D.C. Cir. 
2022) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 178 


L.Ed.2d 868 (2009)), a standard which does not require the plaintiff to 


that the defendant is liable for the misconduct alleged, 


“set out all of the precise facts on which the claim is based,” Strike 3 
Holdings v. Doe, 964 F.3d 1203, 1211 (D.C. Cir. 2020), but only requires 
him to “give the defendants fair notice of what the claim is and the 
grounds upon which it rests.” Citizens For Responsibility & Ethics In 
Wash. v. U.S. Dep't of Justice, “CREW IT’) 922 F.3d 480, 490 (D.C. Cir. 
2019) (quoting Jones v. Kirchner, 835 F.3d 74, 79 (D.C. Cir. 2016)). 


The court is normally constrained only to the pleadings, Fed. R. Civ. 
P. 12(d), but nobody disputes that the Court “may ... examine matters 
of public record in ruling on a Rule 12(b)(6) motion” Marshall County 
Health Care Auth. v. Shalala, 988 F.2d 1221, 1222 (D.C. Cir. 1998). 
Furthermore, we can “consider a document that a complaint 


specifically references” Banneker Ventures, LLC v. Graham, 798 F.3d 
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1119, 1138 (D.C. Cir. 2015) (citing 5A Charles Alan Wright & Arthur R. 
Miller, Federal Practice and Procedure § 1327 (4th ed.2014)), or which 
are otherwise integral to the claim, accord Kaempe v. Myers, 367 F.3d 
958, 965 (D.C. Cir. 2004) (Documents “whose authenticity is not 
disputed [| ] may be considered here because they are referred to in the 
complaint and are integral to” the claim). Lastly, the Court will not 
dismiss “a complaint for imperfect statement of the legal theory 
supporting the claim asserted,” Al-Kharouf v. Dist. of Columbia, 498 F. 
Supp. 3d 79, 85 (D.D.C. 2020) (quoting Johnson v. City of Shelby, 574 
U.S. 10, 11, 185 S.Ct. 346, 190 L.Ed.2d 309 (2014) (per curiam)), since 
“a complaint need not pin plaintiff's claim for relief to a precise legal 
theory.” Mohamed v. Select Portfolio Servicing, Inc., 215 F. Supp. 3d 85, 
99 (D.D.C. 2016) (quoting Skinner v. Switzer, 562 U.S. 521, 530, 131 
8.Ct. 1289, 179 L.Ed.2d 233 (2011)). 


Although it does not say so in as many words, the plaintiff at bar 
asserts, in essence, that the defendant, a lawyer, committed 
professional malpractice by filing the wrong civil complaint in a court 
and then leaving to avoid litigation. We augment those facts by 
reference to the public record in Criminxal, which comprises notably 
the civil complaint (“the Criminxal complaint”) referenced by the 
plaintiff. Roughly speaking — we defer consideration of the applicable 
law and this court’s subject matter jurisdiction over the claim for 
briefing — “[t]o succeed on a legal malpractice claim, the plaintiff must 
show that (1) the defendant was employed as the plaintiff's attorney, 
(2) the defendant breached a reasonable duty, and (3) that breach 
resulted in, and was the proximate cause of, the plaintiff's loss or 
damages.” Seed Co. Ltd. v. Westerman, Hattori, Daniels & Adrian, 
LLP, 961 F.3d 1190, 1196 (D.C. Cir. 2020) (quoting Martin v. Ross, 6 
A.3d 860, 862 (D.C. 2010)). Whilst the plaintiff clearly meets the first 
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prong of the three, the latter two, and especially the second, prongs of 
legal malpractice appear less well pleaded. Regarding the third prong, 
as we explained supra, we tentatively infer from the complaint and the 
public record in Criminxal that the plaintiff was required to find 
alternative counsel, a harm which may plausibly, and in addition to 
any other harm which may exist but is not well-pleaded, indeed meet 
the third prong, although we cannot decide that question definitively. 
As for the second prong, on the other hand, this court is left somewhere 
in the dark. To be sure, the Criminxal complaint alleged two causes of 
action in the form of, purportedly, 18 U.S.C. § 1117 and 18 U.S.C. ch. 
41. It does not, we think, take much intellectual interrogation to notice 
that a “bare criminal statute,’ with no other statutory basis for 
inferring that a civil cause of action exists, is insufficient to imply 
Congress intended to create a concomitant civil remedy.” Lee v. U.S. 
Agency for Int'l Dev., 859 F.3d 74, 77-78 (D.C. Cir. 2017) (quoting Cort 
v. Ash, 422 U.S. 66, 79-80, 95 S.Ct. 2080, 45 L.Ed.2d 26 (1975)). The 
Court furthermore accepts the somewhat abrupt nature of the 
defendant’s withdrawal. Neither the inartful civil complaint nor the 
erratic withdrawal as counsel, however, of their own, in vacuo, and 
without more, establish that the defendant’s work fell below a 
reasonable standard. It follows that whilst we cannot be satisfied that 
any amendment would be futile, the civil complaint does not, in its 
current state, state a sufficient claim upon which relief may be 


granted. 


When looking to address the sufficiency of the civil complaint Court 
is mindful that it “should be especially reluctant to dismiss on the 
basis of the pleadings when the asserted theory of liability is novel or 
even ‘extreme, since it is important that new legal theories be explored 


and assayed in the light of actual facts rather than a pleader's 
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suppositions.” Berndsen v. N. D. Univ. Sys., 7 F.4th 782, 790 n.7 (8th 
Cir. 2021) (quoting 5B Charles Alan Wright & Arthur R. Miller, 
Federal Practice and Procedure § 1357 (8d ed. 2020)) (alterations in 
original), accord Wright v. North Carolina, 787 F.3d 256, 263 (4th Cir. 
2015) (collecting cases). As such, we are of course reluctant to 
definitively resolve, especially sua sponte, complex questions of law of 
first impression, especially that of the governing law respecting this 
action, cf. Singh v. Morris, 538 F.3d 334, 339 (5th Cir. 2008) (“Legal 
malpractice has traditionally been the domain of state law, and federal 
law rarely interferes with the power of state authorities to regulate the 
practice of law.”). The basic elements of a malpractice claim, however, 
are generic, and do not vary too greatly as respects the tripartite 


requirement we recalled above from jurisdiction to jurisdiction: 


[A] lawyer is civilly liable for professional negligence to a person 
to whom the lawyer owes a duty of care... if the lawyer fails to 
exercise [the competence and diligence normally exercised by 
lawyers in similar circumstances] and if that failure is a legal 


cause of injury ... unless the lawyer has a defense. 


Restatement (Third) of the Law Governing Lawyers §§ 48 and 52 
(2000). For jurisdiction-specific examples, see e.g. Kovacs v. Chesley, 
406 F.3d 393, 397-98 (6th Cir. 2005) (“[T]o establish a cause of action 
for legal malpractice based on negligent representation, a plaintiff 
must show (1) that the attorney owed a duty or obligation to the 
plaintiff, (2) that there was a breach of that duty or obligation and that 
the attorney failed to conform to the standard required by law, and (8) 
that there is a causal connection between the conduct complained of 
and the resulting damage or loss.”) (alterations in original) (Ohio law); 


Ball v. Kotter, 723 F.3d 813, 822 (7th Cir. 2018) (“(1) an attorney-client 
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relationship; (2) a duty arising out of that relationship; (3) a breach of 
that duty; (4) causation; and (5) actual damages.”) (quoting Wash. 
Group Int'l, Inc. v. Bell, Boyd & Lloyd, LLC, 383 F.3d 633, 636 (7th Cir. 
2004)) (Illinois law); Rubens v. Mason, 387 F.3d 188, 189 (2d Cir. 2004) 
(“[U]nder New York law, a client must demonstrate that the attorney 
was negligent, that the negligence was a proximate cause of the injury 
and that the client suffered actual and ascertainable damages.”) 
(quoting McCoy v. Feinman, 99 N.Y.2d 295, 301-02, 755 N.Y.S.2d 698, 
697, 785 N.E.2d 714 (2002)). 


IV 


This action also presents a number of questions of first impression 
which we are more than entitled to raise sua sponte. See Wilkett v. 
IC.C., 844 F.2d 867, 874 (D.C. Cir. 1988) (“A court has authority to 
require supplemental briefing by the parties as it deems helpful.”); 
DKT Memorial Fund Ltd. v. Agency for International Development, 887 
F.2d 275, 302 n.3 (D.C. Cir. 1989) (“To test the validity of a view raised 
by a judge sua sponte, the parties ought generally to be invited to 
address the matter through supplemental briefing.”); Richardson uv. 
Dir. Fed. Bureau of Prisons, 829 F.3d 273, 290 n.15 (8d Cir. 2016) (“In 
making [determinations of law], the District Court may order 
supplemental briefing as it sees fit.”). They are, in particular, this 
court’s subject-matter jurisdiction, if any, and the substantive law 
which applies to the claim. We invite interventions or briefs of amicus 


curiae from proper third parties on those issues. 


* * * * * 
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ORDER 


1. The motions to dismiss: 
- for want of standing; 
- for lack of personal jurisdiction; 
are denied. 


2. The motion for summary judgment is denied without prejudice 
as to a renewed motion at a later juncture. 


3. The motion to dismiss for failure to state a claim is granted 
insofar as respects the complaint. 


4. Leave to file a new civil complaint is granted. 


5. The parties are ordered to submit memorandum briefing to the 
court as follows: 


- Whether or not this court has federal question jurisdiction 
or another form of subject-matter jurisdiction of the 
action; 


- The applicable law and rules of decision as respects the 
action at bar. 


It is so ORDERED, 
12th February 2024 


/s/Newplayerqwerty 
C.J. USDC DDC 


